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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. G.R 4358 of 2018 (PRC No. 1468/18)
U/s 380 of I.P.C.

State

-Vs-

Aynal Sk. @ Hoque.

                            ...accused

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. D. Ghosh, Learned APP.........................…..........for the State.
Mr. Montosh Seal Sharma, Advocate……......for the accused-person.  

Date of Evidence : - 21-01-19 & 04-02-19, 
Date of S.D : - 18-02-19;
Date of Argument : - 02-03-19;
Date of Judgment    : - 14-03-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that on 13-09-18

one  Sanjay  Kr.  Singh lodged  a  First  Information  Report  before  the

Officer-in-Charge of  Dhubri  Sadar Police-Station stating that on that  day

itself, at about 12.30 p.m., when he had entered into his house, he saw one

unknown thief committing theft of  his  mobile phone.  He caught accused

red handed and took to the police station.

2. On  receipt  of  Ejahar,  the  Officer-in-Charge  of  Dhubri  Sadar P.S.

registered a case being the  Dhubri P.S. case no.1364 of 2018, u/s  380 of

I.P.C  and  launched  investigation  of  the  case.  During  the  period  of

investigation  of  the  case,  the  Investigating  Officer  visited  the  place  of

occurrence, prepared sketch-map of the place of occurrence and examined

witnesses.  Seized  one  Hitech  mobile  phone,  battery  and sim cards.  On

completion  of  investigation  of  the  case,  A.S.I  Penu  Modak submitted

charge-sheet of the case against the above named accused person u/s 380

of I.P.C.
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3. Copies  of  relevant  documents  were  furnished  to  accused  person.

After  having  heard  both  sides  and  considering  the  material  on  record,

charge  of  the  case  u/s  380  of  IPC  was  farmed  against  accused.  The

particulars of charge u/s 380 IPC were read over and explained to accused

person. He pleaded not guilty and claimed to be tried. 

4. During trial, prosecution side examined five numbers of witnesses. In

view of the evidence on record, accused was examined and recorded his

statement u/s 313 of Cr PC. The plea of accused was of total denial and

declined  to  adduce  evidence  in  his  defence. I  heard  arguments  put

forwarded by learned counsel for both sides.

POINT FOR DETERMINATION IN THE INSTANT CASE IS:

5. Whether on 13-09-18, at about 12.30 p.m., the accused committed

theft  of  mobile  phone  from  the  house  of  complainant  and  thereby

committed an offence punishable u/s 380 of IPC? 

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

6. Sanjay Kr. Singh, complainant of this case deposing as P.w.-1 stated

that Ext.1 is ejahar and Ext.1 (1) is his signature. The incident took place

about  2/3  months  ago  and  at  about  12.30  p.m.  On  that  day,  he  saw

accused inside his room after getting inside his house. The accused present

today is the said person. He saw accused was putting his utensils, pressure

cooker, etc. inside a sack and kept his mobile phone inside a pocket. When

accused saw then accused showed a knife. But, he overpowered accused

and took to police station. He lodged the ejahar. In his cross-examination,

he stated that one window in the back side of his quarter was in broken

condition. He stated about broken window of his quarter in his statement

before the investigating officer. His quarter is situated at secluded place.

He straightway took accused to police station and he did not tell about the

incident to the neighbours. He denied that accused is a scrap dealer and he

had caught accused at the time of passing by the road. He denied that he

had lodged a false case against accused for committing theft in his house.

7. Kahinur Sk. (p.w.2) deposed that he knows informant and accused.

The incident took place about 4/5 months ago and at about 11.30 a.m. At

that time, he was near Dhubri Thana. He went to Thana after hearing a hue

and cry. On reaching there, he heard that accused present today had stolen
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mobile phone belonged to informant. Informant handed over accused to

the O/c Sir. He does not know from where mobile phone was stolen. In his

cross-examination, he stated that he does not know as to how the incident

occurred.

8. Nathuram Mondal (p.w.3) deposed that he knows informant and he

identified accused. The incident took place about 3 ½ months ago and at

about  12.30  p.m.  At  that  time,  he  was  in  his  house.  He  came outside

hearing hue and cry and he saw that informant had caught accused and

took accused by the road beating. He came to know that the accused had

committed theft. In his cross-examination, he stated that he did not see the

incident of theft. At that time, he was watching Television.

9. Bajlul Hoque (p.w.4) deposed that he knows informant and accused.

The incident occurred on 13-09-2018 and at about 12.30 p.m. Accused had

entered  into  the  house  of  complainant  through  back  side  and  then

informant  caught  accused.  Complainant  took  accused  to  Thana.

Complainant informed the incident to the O/c of the station and lodged

ejahar. The O/c of the station endorsed him to take preliminary step of the

case.  At  the  time  of  investigation,  he  seized  mobile  phone,  examined

witnesses and went to the place of occurrence. He drew a sketch-map of

the place of occurrence. Due to his transfer, he handed over the CD to the

O/c of the station. In his cross-examination, he stated that at the time of

occurrence, he was working at Dhubri Town Branch and he was on duty.

The place of occurrence is near the police station. 3/ 4 families live near

the quarter of the informant. One school is situated on the opposite side of

the building and he did not show that in the sketch-map. Thana is towards

the North side and he did not show it in the sketch-map. Many police stay

in the Thana. Police personnel stay in the quarters. He denied that accused

had  not  committed  any  theft  and  the  informant  lodged  false  case.  He

denied that he had not investigated the case properly.

10. Penu Modak (p.w.5) deposed that he does not know informant and

accused personally.  On 03-12-2018, he was working as ASI  of  Police at

Dhubri Thana. On that day, the O/c of the station gave him the CD of this

case and directed to complete remaining investigation of the case. After

reading the CD, he came to know that the earlier Investigation Officer had
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already  completed  investigation  of  the  case  and  only  had  to  submit

charge-sheet. Ext.-2 is the charge-sheet and Ext.-2(1) is his signature. In

his cross-examination, he stated that he is ASI of Police.  He denied that

there is no any order that ASI of police cannot submit Charge-sheet. Bajlul

Hoque  investigated  the  case.  He  denied  that  he  cannot  submit

charge-sheet.      

11.     Thus,  from  the  above  discussion  of  evidence  of  prosecution

witnesses,  it  is  cleared  that  prosecution  case  is  based  on  evidence  of

p.w.-1. P.w.-2 and p.w.-3 did not see accused committing theft in the house

of p.w.-1. P.w.-4 and p.w.-5 are official witnesses. P.w.-4 almost completed

investigation of the case and p.w.-5 submitted charge sheet of the case. On

close scrutiny of evidence of p.w.-1, it is seen that when he opened door of

his house then he discovered accused inside his house. P.w.-1 saw accused

was picking up his utensils and other articles and putting inside a sack. He

saw that accused kept his mobile phone in a pocket. According to p.w.-1,

when accused saw p.w.-1 and then accused threatened to attack p.w.-1

with  a  knife.  But,  p.w.-1  overpowered  accused  and  caught  him.  P.w.-1

stated that he took accused to police station and lodged ejahar. P.w.-3 saw

p.w.-1 taking accused by the road. P.w.-1 and p.w.-4 stated that accused

entered into the house of p.w.-1 through a damaged window of the quarter.

I  found there  is  nothing  to  disbelieve  the  evidence  of  p.w.-1  regarding

accused committing theft in his house. Accused was caught red handed at

the time of committing offence of theft. Of course, during trial, prosecution

side did not produce the seized mobile phone in the court for consideration

of court. However, I found that non-producing of seized mobile phone in the

court  will  vitiate  the  prosecution  case  which  is  proved  by  otherwise.

Therefore,  accused  is  held  guilty  for  committing  theft  in  the  house  of

complainant.  Prosecution  side  proved  the  charge  u/s  380  IPC  against

accused beyond all reasonable doubt.    

12.     Now, whether the accused is entitled to the benefit of provision of

Probation of Offenders Act. Considering the fact and circumstances of the

case and of the fact that accused was caught red handed, I am not inclined

to release accused under provision of Offenders Act.
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13.     Heard the accused on sentence. After having heard accused on

sentence and considering the fact that accused has been under detention

in jail about six months, I sentenced accused the period which accused has

already undergone in jail. And fine of Rs. 1,000/-. In default of fine, further

simple  imprisonment  for  one  week.  Give  the  seized  mobile  phone  to

complainant.

14. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 14th day of March, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.

   A   P P E N D I X

1. PROSECUTION WITNESS:-PW- 1 Sanjay Kr. Singh, (Complainant)

    PW- 2 Kahinur Sk.,

    PW- 3 Nathuram Mondal,

    PW- 4 Bajlul Hoque

    PW- 5  Penu Modak

2. PROSECUTION EXHIBITS:-  Ext. 1 Ejahar &

        Ext. 1(1) is signature.

      Ext. 2 Charge-sheet

      Ext.2(1) is the signature of p.w.5.

3. DEFENCE WITNESS: -      Nil.

                               Addl. C.J.M, Dhubri 


